POLITICAL ADVERTISING
What You Need to Know

The Texas Election Code requires certain disclosures and notices on political advertising. The
law also prohibits certain types of misrepresentation in political advertising and campaign
communications. This brochure explains what you need to know to insure that your political
advertising and campaign communications comply with the law.

If you are not sure what the law requires, do the cautious thing. Use the political advertising
disclosure statement whenever you think it might be necessary, and do not use any possibly
misleading information in political advertising or a campaign communication. If you are using
political advertising or campaign communications from a prior campaign, you should check to
see if the law has changed since that campaign.

Candidates for federal office should check with the Federal Election Commission at (800) 424-
9530 for information on federal political advertising laws.

NOTICE: This guideis intended only as a general overview of the
disclosure statements that must appear on political advertising as required under
Chapter 255 of the Election Code, which is distinct from political reporting
requirements under Chapter 254 of the Election Code.
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Political Advertising—What You Need to Know

REQUIRED DISCLOSURE ON POLITICAL ADVERTISING

I. What Is Political Advertising?

The disclosure statement and notice requirements discussed in this section apply to “political
advertising.” In the law, “political advertising” is a specifically defined term. Do not confuse this
special term with your own common-sense understanding of advertising.

To figure out if a communication is political advertising, you must look at what it says and where
it appears. If a communication fits in one of the categories listed in Part A (below) and if it fits in
one of the categories listed in Part B (below), it is political advertising.

Part A. What Does It Say?

1. Political advertising includes communications supporting or opposing a candidate for
nomination or election to either a public office or an office of a political party (including
county and precinct chairs).

2. Political advertising includes communications supporting or opposing an officeholder, a
political party, or a measure (a ballot proposition).

Part B. Where Does It Appear?

1. Political advertising includes communications that appear in pamphlets, circulars, fliers,
billboards or other signs, bumper stickers, or similar forms of written communication.

2. Political advertising includes communications that are published in newspapers, magazines,
or other periodicals in return for consideration.

3. Political advertising includes communications that are broadcast by radio or television in
return for consideration.

4. Political advertising includes communications that appear on an Internet website.
IL. When Is a Disclosure Statement Required?

The law provides that political advertising that contains express advocacy is required to include a
disclosure statement. The person who causes the political advertising to be published,
distributed, or broadcast is responsible for including the disclosure statement.

The law does not define the term “express advocacy.” However, the law does provide that
political advertising is deemed to contain express advocacy if it is authorized by a candidate, an
agent of a candidate, or a political committee filing campaign finance reports. Therefore, a
disclosure statement is required any time a candidate, a candidate’s agent, or a political
committee authorizes political advertising.
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The precise language of political advertising authorized by someone other than a candidate, the
candidate’s agent, or a political committee will determine if the advertising contains express
advocacy and is therefore required to include a disclosure statement. Generally, the question is
whether the communication expressly advocates the election or defeat of an identified candidate,
or expressly advocates the passage or defeat of a measure, such as a bond election. The inclusion
of words such as “vote for,” “elect,” “support,” “defeat,” “reject,” or “Smith for Senate” would
clearly constitute express advocacy, but express advocacy is not limited to communications that
use those words. Similar phrases, such as “Cast your ballot for X,” would also constitute express
advocacy. Additionally, in 2007, the United States Supreme Court held that an advertisement
included express advocacy or its functional equivalent “if the ad is susceptible to no reasonable
interpretation other than as an appeal to vote for or against a specific candidate.” FEC v. Wis.
Right to Life, Inc.,, 551 U.S. 449 (2007). It is a question of fact whether a particular
communication constitutes express advocacy. If you are not sure whether political advertising
contains express advocacy, do the cautious thing and include the disclosure statement. That way,
there is no need to worry about whether you have violated the law.

Remember: The concept of “express advocacy” is relevant in determining whether political
advertising is required to include a disclosure statement. However, the political advertising laws
governing the right-of-way notice, misrepresentation, and use of public funds by political
subdivisions will apply to political advertising regardless of whether the advertising contains
express advocacy.

IT1. What Should the Disclosure Statement Say?
A disclosure statement must include the following:

1. the words “political advertising” or a recognizable abbreviation such as “pol. adv.”; and

2. the full name of one of the following: (a) the person who paid for the political advertising; (b) the
political committee authorizing the political advertising; or (c) the candidate or specific-purpose
committee supporting the candidate, if the political advertising is authorized by the candidate.

The disclosure statement must appear on the face of the political advertising or be clearly spoken
if the political advertising is audio only and does not include written text.

The advertising should not be attributed to entities such as “Committee to Elect John Doe” unless a
specific-purpose committee named “Committee to Elect John Doe” has filed a campaign treasurer
appointment with the Ethics Commission or a local filing authority.

IV. Are There Any Exceptions to the Disclosure Statement Requirement?

The following types of political advertising do not need the disclosure statement:

1. t-shirts, balloons, buttons, emery boards, hats, lapel stickers, small magnets, pencils, pens,
pins, wooden nickels, candy wrappers, and similar materials;

2. invitations or tickets to political fundraising events or to events held to establish support for a
candidate or officeholder;
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3. an envelope that is used to transmit political advertising, provided that the political
advertising in the envelope includes the disclosure statement;

4. circulars or fliers that cost in the aggregate less than $500 to publish and distribute;

5. political advertising printed on letterhead stationery, if the letterhead includes the name of
one of the following: (a) the person who paid for the advertising, (b) the political committee
authorizing the advertising, or, (c) the candidate or specific-purpose committee supporting
the candidate, if the political advertising is authorized by the candidate. (Note: There is also
an exception for holiday greeting cards sent by an officeholder, provided that the
officeholder’s name and address appear on the card or the envelope.)

6. postings or re-postings on an Internet website if the person posting or re-posting is not an
officeholder, candidate, or political committee and did not make an expenditure exceeding
$100 in a reporting period for political advertising beyond the basic cost of hardware
messaging software and bandwidth;

7. an Internet social media profile webpage of a candidate or officeholder, if the webpage
clearly and conspicuously displays the full name of the candidate or officeholder; and

8. postings or re-postings on an Internet website if the advertising is posted with a link to a
publicly viewable Internet webpage that either contains the disclosure statement or is an
Internet social media profile webpage of a candidate or officeholder that clearly and
conspicuously displays the candidate’s or officeholder’s full name.

V. What Should I Do If I Discover That My Political Advertising Does Not Contain a
Disclosure Statement?

The law prohibits a person from using, causing or permitting to be used, or continuing to use
political advertising containing express advocacy if the person knows it does not include the
disclosure statement. A person is presumed to know that the use is prohibited if the Texas Ethics
Commission notifies the person in writing that the use is prohibited. If you receive notice from
the Texas Ethics Commission that your political advertising does not comply with the law, you
should stop using it immediately.

If you learn that a political advertising sign designed to be seen from the road does not contain a
disclosure statement or contains an inaccurate disclosure statement, you should make a good
faith attempt to remove or correct those signs that have been distributed. You are not required to
attempt to recover other types of political advertising that have been distributed with a missing or
inaccurate disclosure statement.

VI. The Fair Campaign Practices Act.

The Fair Campaign Practices Act sets out basic rules of decency, honesty, and fair play to be
followed by candidates and political committees during a campaign. A candidate or political
committee may choose to subscribe to the voluntary code by signing a copy of the code and
filing it with the authority with whom the candidate or committee is required to file its campaign
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treasurer appointment. A person subscribing to the code may indicate that fact on political
advertising by including the following or a substantially similar statement:

(Name of the candidate or political committee, as appropriate) subscribes to the
Code of Fair Campaign Practices.

VII. Special Notice to Political Subdivisions and School Districts.

You may not use public funds or resources for political advertising. Please see our “Publications
and Guides” section of our website for more information.

ROAD SIGNS

I. When Is the “Right-Of-Way” Notice Required?

All written political advertising that is meant to be seen from a road must carry a “right-of-way”
notice. It is a criminal offense to omit the “right-of-way” notice in the following circumstances:

1. if you enter into a contract or agreement to print or make written political advertising meant
to be seen from a road; or

2. if you instruct another person to place the written political advertising meant to be seen from
a road.

I1. What Should the “Right-Of-Way” Notice Say?
Section 259.001 of the Texas Election Code prescribes the exact language of the notice:

NOTICE: IT IS A VIOLATION OF STATE LAW (CHAPTERS 392 AND 393,
TRANSPORTATION CODE) TO PLACE THIS SIGN IN THE RIGHT-OF-
WAY OF A HIGHWAY.

I11. Do Yard Signs Have to Have the “Right-Of-Way” Notice?

Yes. The “right-of-way” notice requirement applies to signs meant to be seen from any road. The
notice requirement assures that a person responsible for placing signs is aware of the restriction
on placing the sign in the right-of-way of a highway.

IV. What About Bumper Stickers?

Bumper stickers do not need the “right-of-way” notice. They do, however, need a political
advertising disclosure statement.

V. Where May I Place My Signs and How Long May Signs Be Posted?
For information about exactly where you may or may not place signs, or for information

regarding the length of time your signs may be posted, check with your city or county
government or your homeowner’s association. The Texas Ethics Commission does not have
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jurisdiction over matters involving the location of signs, and the length of time that they may be
posted.

MISREPRESENTATION
I. Are There Restrictions on the Contents of Political Advertising?

Political advertising and campaign communications may not misrepresent a person’s identity or
official title, nor may they misrepresent the true source of the advertising or communication. The
election law does not address other types of misrepresentation in political advertising or
campaign communications.

Note that the misrepresentation rules apply to both political advertising and campaign
communications. “Campaign communication” is a broader term than “political advertising.”

A “campaign communication” means “a written or oral communication relating to a campaign
for nomination or election to public office or office of a political party or to a campaign on a
measure.”

II. Misrepresentation of Office Title.

A candidate may not represent that he or she holds an office that he or she does not hold at the
time of the representation. If you are not the incumbent in the office you are seeking, you
must make it clear that you are seeking election rather than reelection by using the word
“for” to clarify that you don’t hold that office. The word “for” must be at least one-half the
type size as the name of the office and should appear immediately before the name of the office.
For example, a non-incumbent may use the following formats:

Vote John Doe JOI;;:"].)oe
for Attorney General Attorney General

A non-incumbent may not be allowed to use the following verbiage:

Elect John Doe John Doe
Attorney General Attorney General
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III. Misrepresentation of Identity or Source.

A person violates the law if, with intent to injure a candidate or influence the result of an
election, the person misrepresents the source of political advertising or a campaign
communication or if the person misrepresents his or her own identity or the identity of his or her
agent in political advertising or in a campaign communication. (If someone else is doing
something for you, that person is your agent.) For example, you may not take out an ad in favor
of your opponent that purports to be sponsored by a notoriously unpopular group.

IV. Use of State Seal.

Only current officeholders may use the state seal in political advertising.

V. Criminal Offenses.

Be aware that many violations of the Election Code are criminal offenses. For example,
unlawfully using public funds for political advertising can be a Class A misdemeanor. So can

misrepresenting one’s identity or office title in political advertising. For more details on these
offenses and political advertising in general, see Chapter 255 of the Election Code.
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A Short Guide to the Prohibition against Using School District Resources for

Political Advertising

No matter how enthusiastic you are about an election, it is important to remember that the Texas Election
Code prohibits the use of political subdivision resources to produce or distribute political advertising in
connection with an election. Section 255.003 of the Election Code provides as follows:

« An officer or employee of a political subdivision may not spend or authorize the spending of public
funds for political advertising.

o This section does not apply to a communication that factually describes the purposes of a measure if
the communication does not advocate passage or defeat of the measure.

» A person who violates this section commits an offense. An offense under this section is a Class A
misdemeanor.

New legislation effective September 1, 2009, further clarifies that an officer or employee of a political
subdivision may not spend or authorize the spending of public funds for a communication describing a
measure if the communication contains information that:

(1) the officer or employee knows is false; and

(2) is sufficiently substantial and important as to be reasonably likely to influence a voter for or against the
measure.

To understand the practical significance of this prohibition, it is useful to look at some of the specific
words and phrases used in the law.

"Political advertising” means:

(1) acommunication supporting or opposing a candidate for nomination or election to a public office
or office of a political party, a political party, or a public officer, that: (A) in return for
consideration, is published in a newspaper, magazine, or other periodical or is broadcast by
radio or television; or (B) appears: (i) in a pamphlet, circular, flier, billboard or other sign, bumper
sticker, or similar form of written communication; or (ii) on an Internet website; and

(2) a communication that advocates passage or defeat of a measure, and that: (A) in return for
consideration, is published in a newspaper, magazine, or other periodical or is broadcast by radio
or television; or (B) appears: (i) in a pamphlet, circular, flier, billboard or other sign, bumper
sticker, or similar form of written communication; or (ii) on an Internet website.

Newsletter of Public Officer of a Political Subdivision. The Ethics Commission adopted a rule
providing guidelines for when a newsletter of a public officer of a political subdivision is not
political advertising. Texas Ethics Commission Rule

26.2 provides as follows:

For purposes of section 255.003 of the Election Code, a newsletter of a public officer of a political
subdivision is not political advertising if:

(1) It includes no more than two pictures of a public officer per page and if the total amount of
area covered by the pictures is no more than 20 percent of the page on which the pictures appear;

(2) It includes no more than eight personally phrased references (such as the public officer's name,
"I", "me", “the city council member”) on a page thatis 8 1/2"x11” or larger, with areasonable

reduction in the number of such personally phrased references in pages smaller than 8 1/2” x 11”;



and
(3) When viewed as a whole and in the proper context:
(A) is informational rather than self-promotional;
(B) does not advocate passage or defeat of a measure; and

(C) does not support or oppose a candidate for nomination or election to a public office or office of
political party, a political party, or a public officer.

(D) The prohibition applies to any “officer or employee of a political subdivision." In other words, if
a school district employee makes a decision to use district resources in violation of the
prohibition, the employee could be fined by the Ethics Commission or held criminally liable.
School board members, as "officers" of a school district, are also subject to the prohibition.

(E) Aschool district board member or employee would violate the prohibition by "spending or
authorizing the spending of public funds” for political advertising. Not only does this mean that
the school district may not purchase or authorize the purchase of new materials for use in
creating political advertising, it also means that a school district board member or employee
would violate the prohibition by using existing paper and machinery to generate, display, or
distribute political advertising.

(F) Also, it is not permissible to authorize the use of the paid time of school district employees to
create or distribute political advertising. For example, school district staff may not copy,
staple, or distribute political advertising on work time. Nor is it permissible to have school
children work on political advertising during school time.

(G) The prohibition does not apply to “a communication that factually describes the purposes” of a
measure election. In other words, it is permissible to use district resources to produce
explanatory material about what is at stake in a measure election. However, the
communication may not contain information that an officer or employee of a political
subdivision knows is false. The information must not be sufficiently substantial and important,
such that it would be reasonably likely to influence a voter to vote a certain way.

Violations of the law often occur because someone finds it irresistible to wrap up a factual

explanation with a motivational slogan such as:

GOOD SCHOOLS ARE THE FOUNDATION

OF A GooD COMMUNITY
or

EVERY CHILD DESERVES A GOOD EDUCATION

Another common misstep is to include "calls to action” such as:

PUT CHILDREN FIRST
SHOW THAT You CARE ABOUT EDUCATION



Remember: No matter how much factual information about the purposes of a measure election is in a
communication, any amount t of advocacy is impermissible. A violation of the prohibition is a Class A
misdemeanor. This means that a violation could lead to criminal prosecution. Also, the Ethics

Commission has authority to impose fines for violations of section 255.003.

Another provision of the Texas Election Code prohibits a school district board member or
employee from using or authorizing the use of an internal mail system to distribute political
advertising. An internal mail system is a system operated by a school district to deliver written
documents to its board members or employees. A violation of this prohibition could also lead to the

imposition of fines by the Ethics Commission or to criminal prosecution.

Although you may not use school district resources for political advertising, you are free to campaign
for or against a proposition on your own time and with your own resources. If you do plan to become
involved in a campaign, you should educate yourself about filing requirements and about the rules
regarding disclosures on political advertising.

Information is available from the Texas Ethics Commission by phone at (512} 463-5800 on the Ethics

Commission's web site at https://www.ethics.state.tx.us.
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